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Criminal Law — Appeal and new trial ard inquiry after conviction — Pardon,
commutation of penaltv, reference on petirion for pardon and inguiry after
conviction nwrder — Sentencing — Appeal counstituted by Attomey-
General’s reference following a petition for mercy — Reconsideration of
non-parole period — Applicable standards.

The petitioner was convicted by o jury of the murder of an elderly lady when he
was 2] years old. He was sentenced to a mandatory life sentence. The senteacing
judge fixed a non-parole period of 28 years and six months, }On appeal by the
Attorney-General, the Count of Criminal x@aitunm@*&:‘ﬁﬁﬂamt: periodto)

(39 years) concluding that the crime fell within the worst category of murder. Both
i tencing judge and the Court of Criminal Appeal sentenced the petitioner
before truth in sentencing laws came into force in August 1994, 50 the non-parole
period was fixed in of therr knowledge tha: the petinoner would be entitled 1o
automatic remissions of up to one-third on sentence under the legislation as it
stood at the time and taking into account the transitional provisions in the truth in /
_sentencing legislation. fThose transitional provisions would have reduced the non-
period Tixed by the sentencing judge 28 years and six months(fo )
19 years and the non-parole period set by the Court of Criminal Appeal (from )
39 years(fo 26 years. Haviog failed in an application for special leave to the Flig
Court, the petitioner then submitted a petition for mercy to the Governor. The
Attorney-Greneral, with the concurrence of the Director of Public Prosecutions,
referred the petition to the Full Court, such that it constituted a fresh appeal to that
C ant g 3 36%9(a) of the Criminal Law Conselidation Act 1935 (SA).
-@’n Cbe Counof.Criminal ApEATHRI-Evein considering the relevarce
of the petitioner's youth when fixing the pentioner’s non-parole period and that
thercfore the non-parole period should be considered afresh. [5]

Inge v Tire Queen (1999) 199 CLR 295; R v Murpin- {2002) 83 SASR 574,
considered.

{2) An appeal court should be rcluctant to increase the non-parole period fixed
by a sentencing judge unless the court is convinced that that period was manifestly
inadequate. [6]

R v Mirphy (2002) 83 SASR 574, considered
(3) Bpplying the standards that applied
reference shouid be allowed

~—APPEACTCONSTITUTED BY REFERENCE OF A PETITION FOR ME
- G F Barrett QC and G P Mead, for the petitioner.
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constituted by reference should be allowed

NYLAND J. | agree that the appeal
I. 1 also agree with the non-parole period

for the reasons expressed by Marlin
which he has proposed. l

MARTIN J. The petifioner was convicted by a jury of (he murder of an elderly
lady. The crime was commitied on 4 January 1992, The muandatory life
sentence of life imprisonment wis iLmosud and, on 3 June 1994, the leamed
sentencing judge fixed a non-parole period of 28 years and six months fo
commence on 3 June 1994, On 29 ljuly 1994 the Court of Criminal Appeal
granted leave to the Attorney-Gienerdl to appeal against the non-parole period
and allowed the appeal. A new non=parole period of 39 years was imposed. On
28 August 1995 the High Court refused an application for special leave to
appenl against the decision of the Court of Criminal Appeal.

in August 2000 the petitioner submitted a petition (o the Governor praying
that the Governor should exercise Mer Majesty’s prerogative of mercy and
remil the petitioner’s sentence or tefer the matter to the Full Court Tor
veconsideration of the petitioner’s nonkparole period. Pursuant to s 369(a) of the
Criminal Law Consolidation Act 1935 (SA) the Attorney-General, with the
concurrence of the Director of Public) Prosecutions, referred the whole case to
the Full Court. The duty of the ccruﬂlis to hear and determine the case ““as in
the case of an appeal by a person convicted'”. Thus the reference constitules an
appeul to this Court. S, W :

The circumstances in which this Co\\wt is now required ta further consider the .

. _petitioner’s non-parole period are the|same as those involved in R v Murphy

. (2002) 83 SASR 374, The appeals were heard by the same court. Judgment in
this matter has been dclayed bec:msél the appeal in Murply was delayed to
fucilitate the tendering of additional evidence.

In granting leave and allowing the Crown appeal with respect to the
petitioner’s non-parole period, in con_ﬁuncticu -with other factors the Court of
Criminal Appeal applied o principle as to the relevance of the petitioner’s youth
which subsequently met with the disapproval of the High Court in lnge v The

- Oueen (1999) _IF)})_.QLFRH_Z_E)_ﬁ_.}s in Murphy, the precise impact of (he errotin
fixing the petitioner's non-parole period is not clear. However, Significant error |
by the Comt of Criminal Appeal hnvinh been tlemonstrated, in Ty opinion this |

A, Court should now consider the non-pavéle period@lreshy ;

~~ Tor the reasons expressed in Mm;uh.\}, although™thig=Court is not constrained

by the usual restrictions applicable on appeal, us a matter of fairmess to (he

i petitioner this Court should be rcluclunli to impose a non-pavole periad that, in

its effect, is longer than the effective| period fixed by the sentencing judge
. unless the court is convinced that the plriud fixed by the senlencing judge was
manifestly inadequate. ‘i
~ The sentencing judge and the Court 6f Criminal Appeal regarded periods of
30 veamrs and 40 years and six months respectively as appropriate. The
petitioner had been in custocly for a perjod of 18 months before the imposition
of the non-parole period. That time in clustody was deducted from what would
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R v JARRETT (Martin 1) (@ |sas
otherwise have been the non e peri i oy
5 be -parole periods fixed by the sentencing judpe
the Court of Criminal Appeal. ’ iy
The sentencing judge described the facts as follows:
SShe \',lus an eldet:ly lady, aged 75 years, who lived alone in her house ar
amhlt.om‘l. Penmn.gmn. You had met her during the previous year when
:yo:[t ;,uaued the rfwor of her house. Mrs Pitt was attacked in i Most vicious
i:"'r brital wary, She was forced to the ground, raped, and stabbed with a
Pm. . Also a hose nozzle was inserted in her vagina while she was alive.
‘ml of a towel wag p!-.‘.lcled_ in her mouth. She must have suffered
considerable pain and humiliation and she died of a leart atiack,
) Urlllqmmn.dably, lpcrc 18 considerable community outrage at this
,P'fa ing crime, which 1 regard us at the upper end of the scale ol
su(:uusue!ss. You !wvc consistently denied any involvement in the murder
anT so all of the tircumstances ol Mrs Pitt’s death may never be known
i elullsc against you was very strong indeed, il nor overwhelming
'ef?tﬂ 181885, you persisted in your deniad, with the cofisequence that no

c; dit may be given to you in the scilencing process on account of your
plea or because of co-operation with the autharities,

It is |mposs'iblc to know why you committed such a serious crime in
such an appailing manner. You ook g television set and some |;1(tne but
!'h:;t hag not explained why you brutally attacked and raped Mrs Pitt 7

No.thmg has been put before me by way of mitigation of your crir.ne.“

Th_e petitioner was uged 21 yoars at the time of the murder. He had previo
convictions for matters which were not particularly serious Altholu h tll:f
petitioner cxperienced an unsetiled period during his 'ndt;lcwcenceg as L
consequence of his parents separating, there was nothing in ihé pctirioner':

background which could P ; aini s
iligativn, be advanced as containing significant weight in

CO'L:.:te c;.rcgmsl‘anccs of the petitioner’s crime were appalling. All judges of the
: “OI riminal Appe.al expressed the view that the crime was
fvft;s:l!;e(_ :lsbmlhng_ within the category of the worst type of murder. I agree
ith thewr observations. There was no hi : it ,
] : s nt of any contrition or rem
; ' ¢ ) orse and
nothing to suggest that the petitioner had prospects ol successful rehabiitation

The fixing of the non-parole period on 3 June 1994 was attended by the
::icTrmm.ly t_af d change in the relevant legislation. At the time of senten}::ingb
! es_:;vy gl]rl?wded that the. non-parole perin'd was reduced by remissions of up tc:
t}m. ntrc ror good behaviour and that a prisoner was to be released on parole al
‘ 1erex'1<' [} the non-parole penpd.. The judge was aware of legislation, not then
In force, which abolished remissions and provided that release on parole afi
ge expity of the hon-parole period was o be at the discrction of the Pnrof:;
;@;d. Tfm sentfencmg Judge observed that despile the impending changes, the
pettioner had asked him to fix non-parole period on the busis of the cxis‘lin
law and not on the basis of the law as it was likely to be. His Monour acced ~§
lo that request. He bore in mind that the petitioner may not have been eirtitltd
10 aulomatic release at the end of the non-parole period and thar IhE"fc_rigT‘“\
w-l;tc_h‘_he ﬁ’ffd was likely to” be veduced by operation of _fﬁe'“-tmnsﬁioun‘l
1 \IJJE{ ;izstzm Those provisions would have reduced the non-parole period !o/_l/

properly




h%4

[IN}

[§]

9 September 2002

NYLAND 1 | agree that the appeal donatituted by refevence should be allowed
tor the reasons expressed by Martin . 1 also sgree with the non-parole period
which he has proposed.

MARTIN I. The petitioner was convicted by a jury of the murder uf an elderly
lady. The crime was committed on 4 January 1992, The wmandatory life
sentence of life imprisonment was iihptmed and, on 3 June 1994, the leamned
sentencing judge fixed a non-purold period of 28 years and six manths fo
commence on 3 June 1994, On 20 July 1994 the Court of Criminal Appeal
granted leave to the Altorney-Generyl to appeal against tlie non-parole period
and allowed the appeal. A new non-phrole period of 39 years was imposad. On
28 August 1995 the High Court refused an application for special leave (o
appeal against the decision of the Courl of Criminal Appeal.

b August 2000 the petitioner subshitted a petition to the Governor praying
that the Governor should exercise Her Majesty’s prerogative of mercy and
remit the petitioner's sentence or fefer the matter 1o the Full Court for
reconsidcration of the pefitioner’s nonkparole period. Pursuant to s 369(a) of the
Criminal Law Consolidation Ace {935 (SA) the Attorney-General, with the
concurrence of the Director of Publig Prosecutions, referred the whole case to
the Full Court. The duty of the courtfis 1o hear and detennine the case *‘as in
the case of an appeal by a person conyieted”. Thus the reference constitutes an
appeal to this Court.

The circumstances in which this Colrt is now required lo further consider the
petitioner's non-parole period are the same as those involved in R v Murphy
(2002} 83 SASR 574. The appeals were heard by the same court. Judgment in
this matter has been delayed beenuse the appeal in Murphy wos delayed to
facilitate the tendering of udditional ¢vidence.

In granting leave and allowing lhe Crown appeal with respect ta the
petitioner’s nan-parole period, in corfjjunction with other factors the Court of
Criminal Appeal applied a principle ag 1o the relevance ol the petitioner’s youth
which subsequently met with the disapproval of the High Courl in Inge v The
Oueen (1999) 199 CLR 295, As in Murphy, the precise impacet of the error in
fixing the petitioner's non-parole peridd is not clear. However, significant error
by the Court of Criminal Appeal bavifig been demonstrated, in my opinion this
Courl should now consider the non-patole period afresh.

For the reasons expressed in Mnrp)u-. although this Court is uot constrained
by the usual restrictions applicable dn appeal, as a malter of fairness to the
petitioner this Court should be reluctdnt to impose a non-parole period that, in
its effect, is longer than the effective period fixed by the sentencing judge
unless the cowrt is convineed that the period fixed by the sentencing judge was
manilestly inadequate,

The sentencing judge and the Cour{ of Criminal Appeal regarded periods of
30 years and 40 years and six mbnlhs respectively as appropriate. The
petitioner had been in custody for a period of 18 months before the imposition
of the non-parole period. That time in{ custody was deducted from what would
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The sentencing judge described the facts os follows: 58:5 @

*She was an elderly lady, aged 75 years, who lived alone in her house at
Sarah Cownt, Pennington. You had met her during the previous ycm; when
you cleaned the roof of her house. Mry Pitt was attacked in a most vicious
am} brutat way. She was forced o the ground, raped, and stabbed wifh a
knife, I‘.\lﬂﬂ 4 hose nozzle was inserted in her vaging while she was alive
Pan._o‘r a luwgl was placed in her mouth. She must have t;uf‘fcr*d
considerable pain and humiliation and she died of a heart attack. . ’
Um!ers:rnn‘clah!y, there is considernble community outrage at (hiy
appulling crime, which { regard as at the upper end of the ﬂ':al‘ c}'
seriousness. You have consisiently denied any involvement in‘ ﬁlé,:nt:rciet'
anijn so all of the pircumstanccs of Mrs Pitt’s death may never be known,
Moo, 30t b v o, L vl
eve yo i al, with the consequence that no
credit may be Biven 1o you in the sentencing process on account of ur
plea or because of co-operation with the authorities, Yo

It is 1mposs_ib!e to know why you committed such g serious crime in
such an appalling manner. You look a television set and some money, but
that l-ms. not explained why you brutally attacked and raped Mys Pite.

Nothing has been put before me by way of mitigation of your cri:;w.“

fhe ;_)etitioper was aged 21 years at the time of the murder, He had previous
convictions for matters which were not porticularly serious Althuiu el tlllb
petiioner experienced an unsettled period during his aci-c-nlcscenccb s F
;gn;c'q(l)lenzc of_his parents separating, there was vothing in the pctitioger':
m‘if-i g:l;':: which could be advanced as containing significant weight in

The circumstances of the petitioner's crime were appalling, All judges of the
C.‘our‘( of Criminal Appeal expressed the view that the crime wasb propeti
clfzssrﬁet_i as [alling within the category of the worst type of murderll -| 4
wnh‘ their observations. There was no hint of any contrition or rem;:orsedg;eg
nothing to suggest that the petitioner had prospects of successful rehahili!atinnn

The fixing ‘of the non-parale period on 3 June 1994 was altended by 1l
uncertainly q!‘ a ¢hange in the relevant legislation. At the time of :;entcn}c:in]e
the Imy provided that the non-parole period was reduced by remissions of up 1%
ane-third for good behaviour and that a prisoner was 1o be released 0“. parolle al
.the end of t{?c non-parale period. The judge was aware of legislation, not the
in force., wh:Fh abolished remissions and provided that release on pa'mle aﬁel;
the expiry of the nou-parole period was lo be at the discretion of the Parole
Bo;_lr.d. The senlencmg_ Jjudge observed that despite the impending chnngcs‘ the
petitioner had asked him to {ix a non-parole perfod on the bosis of the cxi’s’tin }
law and not on the basis of the law as it was likely to be, His Honour accedes
to that request. He bore in mind that the petitioner may not have been entitled
o automatic release al the end of the non-parole period and_that the period”
which he fixed was likely to be reduced by operation of the transitional
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12 The Court of Criminal Appeal also impaosed the new nm~mm!c pcnnd of39
years at a (ime when the new legisthtion was not in force. However, the court
wits aware (hat the petitioner wnulﬁ still be entitled 10 remissions. The new
legislation came into operation in August 1994, The transitional provisions
recluced the new non-parole period 1o 26 years.

12 In essence, while acknowledging the gravity of the petitioner’s crinvmal
conducet, counsel submitted that undef the current regime a non-parole period in
the order of 20 years would nol be manilestly inadequate. Counsel referred to
the non-parole period of 36 years fixed by the Count of Criminal Appeal in R v

. Ve Einem (1985) 38 SASR 207 finf u crime of murder deseribed as standing

! “ut the top of the scale of cutegdrics of murder’™ and being of *‘unique

seriousness’’. That was fixed in 1985 when remissions applied. It was
=5, subsequently reduced by, the fansitional provisions.to L W T ———
S ) This Court Goust_ apply) the sentéqeing standards @'pphmble in I'J*}Z‘-Thts '_
S0 creales _g___dn_fl_‘ggl_ly because _of the change in the "seiténcing regime thar

: " occurred in-August 1994 when (rdth in_senlencing legislation came into -

7 operation. lowever 16|1plym lhosc{s wndards)as best they can be applied in the

/*\:“_ circumstances, 1 CONSIGEI w10 ofr=piirald periad of 24 years would be appropriate. |

R RTINS PRSASIAT . T,

T N

e I today's standards were applicd. the hon-parole period would be longer. From*
that period 18 months must be deductgd,,.. . o mummsampmmmmrem waanees: o

15 Th ardiving al a non-parole period|of 24 years, I bave bome in mind the
period of 23 years fixed in Muwphy lor two crimes of murder. However, this
petitioner's crime involved un elderly| woman living alone who was subjected
to appalling acts of depravity, In addition, the length of Murphy s non-parole
period was influenced by his mmtal iliness and the firet that incarceration will
_bear more harshly upon Iiinl;lhan upop pnsmer whao does nol suffer lrnrn a

~ { mental I '-

16 ‘or these reasons, in my opinion th nppcnl constituted by reference shoukt
be allowed and the order of the Court ¢f Crimimal Appeal sct aside. | would fix
a non-parole period of 22 years and six{months fo date [rom 3 Junc 1994,

17 BESANKO J. | agree with the reasong of Martin J and with the orders which
he proposes.

—————— ——————
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Solicitor for the petitioner: G P Mead.
Solicitor for the respondent: Dircctorjol Public Prosecutions (SA).
BEN ALLGROVE
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