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I'l'.1 ..lhruh<u Ql' a\d d DarrSorr] for the rcsllordeot.

I Scplcrrbcr 2l)02

NYI.AND.l. lagres rhat tllc appc l by rcler:nce shonlal be allorvcd
fol Urt Ielsons cxprcssed lry
whth he hRs proposcrl.

J, I also flgree with the norrlrurole period

[,IARTIN .,. 1'he petifi(Der wa$ uon by r jury rrf the urruder ofarr cldcrly
hdy. Thc crime rvrv comnritted
rirrtcnce ol' lile rmPrisolmrent wits

4 Janurry lq()2. The nundatalY lifc

sontcnuirrg jutlgc lixurl a

Doscd nnd. orr I .lune 1994, lhc lea[red

[etiod of 28 yurrs irnrl six rlronlbs to
cornulcllcc orl ] .lune l9g.l. On 2q 1994 the Corrt of Crinrinrl Apperl
grantc(l lcfl\,e to lhe A lo sppe{l ag.rinst dre rr<mpatole 1rcriod
and nllowcd ihe apperl. A rew pr;riod of 39 yr:ars wus inrprxcd. On

iur applicatiorr for specirl leirve 1028 August 19'95 rhe I.ligh Conrt
flp0eal agailrsl lhe decision ofthe

lu August 2000 fhc prlitiorcr
of Crirnirltl Apporl.

thirt llle CDvcuor should cxcrcise
,e[ril lhc psliti(xlsr's scll(cl]ec or

rd a pclitiou to the Oovernor prayiug
lvkicsty's prorogativc of otercy and

lhe m&ttcr to the l\rll Court for
Itcoosidcrittion ol' the pctilioncr's no
Crioitutl l.ul' Cou:iolkkrtiou ,4ct I

'olu period. Pursuaul to s 369(n) of the
(SA) the A(orney-Ocnsrrl, rvith ihe

concufl'cDce of the Diruct(n 0[ Prosocutiots. refcrred thc !vh()le c{se to
thc Full Coirn, Thc dtlty o[ the court {o henr aDd detcn[ine thc cflse " s ht
the cnsc oI n uppeal by a pcrson coi '. l'hus the rcferenc€ constitutcs au

is oo\v reqoired ld f!'trther qonsidcr thc
ne fis lho$c involvcd in R r Alupl*

f:.:tt_ (zrrvl, dJ JI\JI( J/4. lne q)l
tiris mallEr hirs bccn dclayed the f,ppofll in Iluqsht iv s del*!,cd lo

heod by the s rs cou . Julgmell in

fhcilitale lhe terxlcring of arklitional
In grantirrg leave and tllou,itrg Crcwu nppcal Nilh rcspccl to tlrc

pctitioflcr's lou-purole pc|iod. iu confunctiorr .rvitli other fflctoor the Court 0f
Criminrtl Appcnl applicd u principlc as llo thc rclevancc of 0u petitioner's youth
whicl subsequclrtly rror witlr Cor in hge | 'lhe

. Qwen _(199t)l -l9e--Cln 295.,hs' tixing thc petitii)ncr's non-purole
prccisc

othenvis! hflye becn [hc non-parolo qrcrio<ls l.ircrl b1,tht,
rhu (-oun ofCrinriflir1 ,,\ppe[I.
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appuill (o this Cou .

.l- The cifcunrstancel ifl u,hich thi.s Co'

7: 
-: petitioner''s non-piuole pcriotl arb thc

:,,, - 
a20U2i rl3 SASR574. Tle nppcats ur

is r1o( clc{r. I lowelcr,llig,iificdnl error 
'

bcen demonstmled; in'niy'opinion lhi$ i

Ithorrslhrirdourt is nor cuuslrnined(' 
.. - Ior lhc leasons expressed h A,turphl. nithougNrhi*dourt is nor couslrlined! by thc rNrial re,gtrictions npplicable oni appenl, ls I nrilner o[ i:ui$ess to thc

Thc senteur:ing jtrdgc tfi:sctibed thc facts ns follou,s:
'she'wns an ekrerry rady, irged 7i ye.rs. nrro Iiveti {rlo*c. io rrcr housc orSflrih (:our.t. penningt,m. t,oi hurl ritct fr.r'.furi"g tf,.'ir"r,ro',,ri.,1, ,,rf,"uyou clcaued the roolirrf hcl housc. Nlrs pill was nltlclicd in {r urost vtciorNand^brutat wuy. Stre was tbr.ccrt r. rtre g;;,,;;J, ;';p...i;.i';liitlr *un.krire. AIso n hose nozzte wu.s inscrred i, r,"rl"eir,, ilii" ,ililiii. ori"..Part of a towel wr_.: p':ccd in hcr ,r.i,tr, ..if,u' ,",,.i f,,,i"'irrf"*rconsir'temblc pain tncl hriurilinrirrn ura,m ai".i oiu i,";il;;:j,.' '

Undershnrlatrl),, thcr.c is corrsiderabf" ."*r",,i,ity iuniuge ar urisnppalling crimc, rvhich I rr:garo :ts flt thu upper entl of tfie scRle ot.srsriorsrrass. you huvu consisrinrly rlcuied auy livot**.,ir' i,i'i,*.il,na",and so all of rhc circurrsmnces ot.'Mrs l,ir,,il;,iii ,,"y ;;r'L,iilr"".The casc rBailst vou Nr.s very strong inrlerxl, ii nn, ou*ri,ltn.,lug.Ncv.ertheless, you pcisi.stcrl iu your deniri, irirr, ,r,.' 
""ur"qr"",i"",irr, "".etlir may l* given ro vou in ihr: 

.scnrerrci,g i;";;;.';;il,? ,1, ,ou.plea or bccarse ofco-olxnrtion rvirlr tlre auth;rhie$.

ii is in'po,siur" to know why you conrniuerl sach I sorious *irnc i,such an appulling nranncr.. \,oui<uk.0 rcr.r,isi,* s"i nr j 
"rrrJlrl 

r"r"v. rrr,ttrnr has ror .,xtrl,incd rvhy y<ru bruraly ar1r"i;,l';";;;;;iil;r,ilii,.
Norhing hns bce, p,rL bcrb,c ,o" r.,y iuoy or.niirigni,;;;; ;t;," ..

Tlte pctirioncr. rvas ,ged 2 I ycius ,rr tlrc tinu of the mu.,ler. Hc trnrt rrroriou"conviclions fol nmtte$ whicir werc r", pnri"i,i,,-ry 
'r"i:r.r,,j.'iiii_j*r, 

0,"petitioncr cxpc_ricrccd Rn unsc'lud peri6d ,turirrg f,ir' n,fof"r..,,il" ,, 
"conscqrrcrcc of his pnrents scnnrarira. (hdro *n* ,,'o,t,irg ii ,'r,""p,Jiii"r.r,brckground which coukl be n<lvarnlltrllaltou. lceo fls contaxling siglilic ul weighr in

The circrrmstiltlcqs of rhe ocrrrioner,s cr.irne werc flppfllling. All iudges ol. lhcCourt of Criminat ADDeat cxnr.ssecl rr,".ri.* rr,oi iir"'"?i,r,,iill"p,op"ayclnssiliecl as fallinlr wiihirr thc crrrcgorl, ot. ihe ,,,o,*, ,yi*-oi: 
^t',.,'.a,Jr. 

r ugr".wilh llrcir olrscryations. .l.hera 
\vas uo.hint ol.nfty conh.itiort or rcmorse andnothing to stu€esr lhat drc petiribncr hr,a p,o*1*"rr,nt oi"..rri,,, 

"f,liliii,",i.".1'lre tixing trf thc non_oamle rrcriod oo.3 June 1994 *ua n,niaf"i fry,frouncerrflinry of r charrge in rrrc rtievunt 
.regisr,ui,rr. a, ,ir. ii,,l"'oi'Ii,'i un"ing,thc ttw provkle(t rhn d,re non-r,orrtc Jreri;f 'l;; ;;;trc",t & ;;*li"iT.r r, .olre-third ,br good b€haviour arvt thnt tl. pri$olcr tvas to be rclefl$cd on Dll.olc otrhe eod of rhe. nonlxrotc pcr.iorl. rr,. ii,ag. *rr'.*r*ir'l"eiiliil,il *"* 

,,",xr torcc, wl ch abolishcd rcmission-r nnrl pnn idetl rlmt relc;:;;r ;;;le atlerI. ")ttl of the non-pnrote period rvns io u. 
", 

,i" ai."r"ii",,""iiiii o..r"tirard. Thc senrencing ju<lge oose,vea urnr rrispil ir,. i"ipffiu"i,liiLr. ,r,"petrtroncr had &slcd hinr ro l.ix n nonlamlc peiioA on rhc'trlsis Eii# exisringhw and nor on lhc basis of the ltrv .s'it rvastikely ii i". liiJ'i.r",l.ilii l*",r*rto ihflt reqre.\t. l:le borc il rnhrd dlal.lhe petitionci rnay nor'irn"" ira"ir.ar,i f"aIo tutornlltic releflsc !t the entl ol- the non-porole perio<t nnrl il;;;;;#_.which hc lixed rvas likely b [re. ruhced by operiirion oi. the tnrnsitio,rl Iproyrsrons. lllro.se Dro,isions workl have r..,r,,."r irr" 
-iio*prii."iJ*j,iJ 

)
Jl ,:a,I 'ir'lv !!vn-r'o'1rrs PEr

pctilioner this ('ourt sholl(l be
irs effect, is longer than the

(\t tlt, vrlt

lo irlDosc rronlrrolc p('riod (h{1, in
period fixetl [,y th€ sentencir]g J1rdg6

nrfl n ifcstly inndequate.
The sentcncing jrulge rlnd rh8 Cou( 6f Criminal r\pte{rl r-cgoltled pcjiods of

l0 yea.$ and 40 yr;rus an<.| six rnorlths rclipcctivcly lrs appropriate, Thc
pcri(iofler had becn in cllsto(ly for a perfod of l8 rlontllr beforc lbe tnrposition
di' thc nonl,arolo pericxl. That time iu Crstody \r,ils dcdudcd linm whar rvortkl

unless the courl is convincerl thal the p[riod lixed by thc selllcncing j[dge wss

I

I

by the L'oir( ol'C'rirninal Appeal
\ ('ourl should lorv oonsider lhe nr



@l 9 Septernbcr 2002

N1't ANt) J. I lgrg3 thfl( thc nFllcal
l'r,r the rciNons exnrcsscd by i\,larrin
whiclr he has ploposetl.

I\4.^RTiN L Thc pctiliomr' !.vlri
lady. ]'he c nrr u,Bs courutillcd
seolcncc of life irrprisonmcnt wtls i

scrtenciug jrrtlge lixed a non-purci
co mcllce on J .lrue 199.1. on 2,9

gmotcd lcave t(r rhc
aud allowtxl the appenl. A uerv
l8  u$rst 1995 the l'ligh Coun
appeal ngairrst thc (l0giNior of lhc

hr Augtlsl 2000 the pctitioner
thitt thc Covemor slrould exr".rcise
rcll1it the pctiti(]ner's set)tence oI
rsconsidcralion of tlrc petilionor's no(\in nl l,tw Consolkl ion iu .l
concuffrr)cc ol lhe Dilcctor ol'
lhe !'llll Colrt. Thc duty of tlre
ihc clrsc ef a[ appcrl by r pcnou
appexl to lhis Co[rt.

'fhe circumstances in wbich this
pelitioner's norhpilrole period are
(2002) 83 SASI{ 5?4. The appeals
this matter has heen tlclayecl
fnclllt t0 the teodering oIuddilionsl

ln gfirrltiug lcave notl allorving
lrctiaiotrer's non.parole pcrirxl, in
C:dninal r\pFal appliud fl priftiDC:dninal r\pFal appliud fl priftipie
which $rhseqnently mct rvitfi the tll
Q eot llt)t)t)\ lt)9 ('l-R 295, As ;l)
lixillg the pr.lilioner's non-parole pr
by thq Court ol'('l'irni[o] Appeal
Coufl shDrld r0s, con$ialcI the n(

For thc rcasons cxplessed in
by thc ustral rcstrictiorl\ rpplirby thc ustral rcstrictiorl\ rpplicable
flefitiorler this Court slbuld b€ rclr(
its effcct, is lon-qcr than the
ttnless the coul is convinccd thal the
nlanilEEliy iril(lcqu$tc.

'fhe sentencing judgc and the
30 years nnd 40 yetrs atrd six
pelitioner had bcen ill custody for
of thc non-parolc period. That time

by let'crencc shoultl be rllorverl
.l also uglte with thc oon-parolc pcriod

ed by ajury of llte urLurlc| trfan elclerly
:l .lanuary 1992. Thc rnarrrlntory lifc

rorud and, o 3 Juno 1994, tha leamcd
p€riod oI 28 yenrn autl six rufirths lo
rly 11)1)4 tht r-hurt of Crimi!:sl .AlrDl3xl
lo appe l ilgainst tllc non-parole 0eriod

pcriod of 39 ycas wfls imposed. On
n aplticfllion for special lurve lo

ol'Crirninal Appcnl.
I petitiur to llrc Covemor ployilg

lvftiesty's prerogitive ol' melry al
lhe fl'r tler lo thc l\lll Corlrt flol

rolo pcriod. Pursuoot to s 3ti9(f,) oflhe
(SA) tlE Anome),-Ceneral, $,ith thc

Plosccnliohs, refi:red lhe rvhole case ttr
is lo hcir an(l dctennine lhe cnse "ns irl

, Thug the rcforcI|cc corlslitutcs un

is uow rcquircd to frrther cousider thc
sllme &s lhose irwolvcd in R I ilurlrh),

hellr(l by the snorc coutl. Jrrdgnrent ill
the nppc l in l.{wflw $rs {lelayed to

Crorvn apiral with rcspect tq tho
\r,ilh other h$tors the (l(nnt of

lo thc relevarcc dl'thB petitio0ct's yoltll
of the tligh Court in lage l l/re

thc pltcise imprct of the drmr iu
i$ not clear. Holcver, signifiunt error
heen .lcmoDstraled, iI nry opinion this

period afiEsh.

, althouglr lhis Clolln is oo( constrfliocd
appeal, as s mal(er 0f faimess to thc
to hnpose fl nou+fio16 period th[], in
period fixcd by the scDtenciug judBe
riod fixed by the sentencing jn(lge r.0s

of Clinrir:nl Appeal legarded pcliotls of
rltlxi respeclively as approprisle. 'l'he

of ltl months beforc lhe imposition
cuslody \r,lls dBtlnctcd fronl what would

,it

.l

Tlte senleucing jrrrlge dcsc berl the f,cts 0s follDws: @) O

;il1 i,tilii*:tl.lt:"HiiJi,ffffi;J:tit,fi1ff1i]:iit,t]tt,lil_11 
- .

you cteaned rhc root'ot'hcl. hon$e. lvlns pitt rvas 
"ir."ilJ.ilr'r'*,r"J lil]"*and brutti rvay. SIe rvas lbn:crl rn ute Bruund. rapcd, ancl stirbbcd *,ith aknrfc. Also * hose nozztc wrs hrscrrL.(l i,. rr" ,"gil* 

"tri[ ,r,;;r';i|""Prn ol'il-lDwel rvas placctl in her molrth. She lnust hsve sulfctcdconsiLlerablc prin rr(t luxnilintion anO srre aiea oiairea;;,il.' """"'
tlnder$rand bty. rher(, is considcrnbh ;";;.;;;ti'',r,;i;ige at rhisappnlliug crirrtc, rvhich I rccflrd As nl tne rlnhd .,n,1 ^ri rL- --^,-

s*i<:,rsrrcss. uou r*," 
"ou.i*r?niiv 

ji",1i9,i..,,I,J'llll,1ir#],1",i',,lti,",."lli.,ll
and s. atl of rhc circrn$hnces Df 

-N{rs pitt,. Otrfi i"y nl*r'beilil:,Tl)e cosc itgstn.st yoo tvas vew
Nc,.,tr,ores. ioi,"p.i,jii.;; ili lffill,lfltrhJ1"lllJ"f,L?,J:,1,1,J,1,1;
crcdil rnay be givel to 5,oLr in ihe sentencrng prooes$ on occount of yourplen or bcrcause ofco.opemlion u,ilh the authorities_ -----" - rv

ii is inrposs;utu to k.ow why you cornmiled such r scrious crinro insuch an appalling manner. youiook-a rereuision sei onj sonrc"ioney, hutthor hrs not expluined why yon bnrra y nrtackert nn-ri ;il;;;j;,.Norhing lrss be{n pur bito.: nr" rry i"ny or initigait",i'iir",i.,"rr"..,
_-111.-.1_"j,1,1t"r 

t"us ngetl 2l yerls nl tlrc rirrc of tlc Inurdcr. l.tc h d Drcviousconvrctrons ,or nraucrs vhich wgn: not. por,icultrrly iil; 'Aili"r*I;1il;
pelirioncr €^periencc{t au unsetled p"ri&r ariing, Iii.'n,f"r#lrl" ,. 

"corscqrrcnce of his Dorents s€nErrdring, rhere *, ;d;;; li-,l.""p,ji iorur.,
lJfHl?Jf 

which coukl be u.lv.ncitl as co'raini;;";is;iii*i,';,'"igr,, in

Tlrc circunrstnnccs of the tx(itirn

r::ji.: i :.;T;rU';,iili'x#"i!,i;:,iyi#T,ll'lill':';#' *:1Tl ;ill}ctflsslrled 0s lirlting wilhin rhe carogory ol. ltre *"rr, {yyr. oi,i,riii.'r og,owith thcir observationli, TIrcrc rvfls no.hit)t of nny conritio[ or remoIse 0ndnothing to.suggest tha( lhe pDtitioner htul pmspects ofsuccessful rehahilihtion.
The fixing of lhc non-nnmle ncriod on.3. Junc lt)9.1 *..-,,,*"i.,i' fry U,.nrccrlflinry oIa changc iri rhe reruvanr 

. 
regisr,,rrnn. ,q,'u,"'tir.'oi'I""n,"n",rg,

llJ;Y.Ii.[I'l::.1"#,1'ff,?l;1,'i':',1..*''o'Iwus "'tu".,tuv,",i-ii#,';"q, i.i
rhe efl(r of thc non-lxrotc ,r"r,.,., ,{.t-',]:lli:3'].:i 

$'rrs k) Ite rclemcd on prrole nr

inrorce.wrr;crraioii'siilffi il,*"*li'i'.]X1t.",.,ifr "J,J'tIljIil,J,,J jH?
the expiry of thc tou_Dnnrle ocrirrrt was lo 

-be flt ihe discretion oi the pamlc
lgi:.l Th: scntencing I urtge obscrvert rhat o*pit" ir," i*i"ii ri,ig".r,,iiis.r, 0,.pclrtioner had askcrl him ro t,ix a norl)olole r"ii"a rii rf* frr.ir,iirfr.,i*,stinglnw md not on the l:asis of the lflrv 05.j1 wls likely !o be. l-lis llonour accededlo thnl r6qucat. Ile bore in nind th l.the petitioner tnay nol haye been entitlulto flutornatic rtlease 0l thc cnd or'lhs 6o1r-p{ror. p"iil i-,,.'riLi"l:irl'.'p"ri*i-whicft trc fixcd was tikely ro be redircc(t try 

"p!*io, 
'rir 

,i,. 
.tiJi_i,i"r.f

prcvishns. Those pl.ovisions woul
19 yoa*. d havc lodrccd the noo'parole periorl kr




